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Child Custody Proposal

767.045 Guardians Ad Litem for Minor Children 75 q, ¢ 9N (. Q‘)

767.045(3) QUALIFICATIONS
UESTION FOR DRAFTER: Can a statement be added requiring that GALs receive

domestic violence and the impact of domestic violence bn
e ——e

st

children?

767.045(4) RESPONSIBILITIES. The guardian ad litem shall be an advocate for the best
interests of a minor child as to paternity, legal custody, physical placement and support. The
guardian ad litem shall function independently, in the same manner as an attorney for a party to
the action, and shall consider, but shall not be bound by, the wishes of the minor child or the
positions of others as to the best interests of the minor child. The guardian ad litem shall consider
the factors under s. 767.24 (5) and custody studies under s. 767.11 (14). The guardian ad litem
shall investigate whether either party has engaged in interspousal battery as described under s.

940.19 or 940.20, or in domestic abuse as defined in s. 813.12 (1) (am) 1-6. The suardian ad Mw?‘j
litem shall report to the court the results of the investigation, and if there is evidence of domestic > '~ N m
buseshall make recommendations to address the safety and well-being of the child and the ha '

victim of the domestic abuse. The guardian ad litem shall review and comment to the court on
any mediation agreement and stipulation made under.s.767.11 (12). The guardian ad litem shall , .
review and comment to the court on any agreed upon parenting plan made under s. 767.24 (1m). . V"’M
Unless the child otherwise requests, the guardian ad litem shall communicate to the court the
wishes of the child as to the child’s legal custody or physical placement under s. 767.24 (5) (b).
The guardian ad litem has none of the rights or duties of a general guardian.

767.11 FAMILY COURT COUNSELING SERVICES

767.11 (4) MEDIATOR QUALIFICATIONS. Every mediator assigned under sub. (6) shall
have not less than 25 hours of mediation training or not less than 3 years of professional
experience in dispute resolution.

QUESTION FOR DRAFTER Can we add a training requirement that L they receive
domestic abusd and the effects o domestic violnec® on
c~——

chlldren?

767.11(8)(c) The initial session under par. (a) shall be a screening and evaluation mediation

session to determine whether mediation is appropriate and whether both parties wish to continue

in mediation. As part of the screening and evaulation, the mediator shall, for the purposes of

deciding whether mediation should be terminated under sub. (10) (e) 1., 2., or 4., inquire of the

parties about whether either party has engaged in interspousal battery, as described under s.

940.10 or 940.20, or in domestic abuse, as defined in s. 813.12 (1) (am) 1-6, and shall take the }- e
responses (o its inquiry into account in deciding whether or not to approve or reject the

agreement. Mediation shall only occur if the victim of the interspousal battery or domestic abuse @ 0-
voluntarily consents to participation in mediation.

(12) MEDIATION AGREEMENT. (a) Any agreement which resolves issues of legal custody or
periods of physical placement between the parties reached as a result of mediation under this
section shall be prepared in writing, reviewed by the attorney, if any, for each party and by any
appointed guardian ad litem, and submitted to the court to be included in the court order as a
stipulation. Any reviewing attorney or guardian ad litem shall certify on the mediation agreement



that he or she reviewed it and the guardian ad litem, if any, shall comment on the agreement

based on the best interest of the child. The mediator shall certify that the written mediation

agreement is in the best interest of the child based on the information presented to the mediator

and accurately reflects the agreement made between the parties. The court may approve or reject

the agreement, based on the best interest of the child. Before approving or rejecting the
/ agreement, the court shall inquire of the mediator whether there is evidence that either party has

engaged in interspousal battery, as described under s. 940.10 or 940.20, or in domestic abuse, as ~ wiX
defined in 5. 813.12 (1) (am) 1-6. If there is evidence of domestic abusethe court shall inquire as e e
to the ways in which the agreement addresses the safety aid-well-being of the child and of the
victim of domestic abuse. The court shall state in writing its reasons for rejecting an agreement.

(14) LEGAL CUSTODY AND PHYSICAL PLACEMENT STUDY. (a) A county or 2 or
more contiguous counties shall provide legal custody and physical placement study services. The
county or counties may elect to provide these services by any of the means set forth in sub. (3)
with respect to mediation. Regardless of whether a county so elects, whenever legal custody or
physical placement of a minor child is contested and mediation under this section is not used or
does not result in agreement between the parties, or at any other time the court considers it
appropriate, the court may order a person or entity designated by the county to investigate the
following matters relating to the parties:

1. The conditions of the child’s home.

2. Each party’s performance of parental duties and responsibilities relating to the child.

3. Whether either party has engaged in interspousal battery, as described under s. 940,10 or
940.20, or in domestic abuse, as defined in s. 813.12 (1) (am) 1-6.,

4. Any other matter relevant to the best interest of the child.

(b) The person or entity investigating the parties under par. (a)shall complete the investigation
and submit the results to the court. Any custody evaluator who does not have professional
background or training in the dynamics of domestic abuse as defined in s. 813.12 (1) (am) 1-6..
shall seek consultation from a professional with domestic violence expertise on all custody
evaluations that involve allegations of domestic abuse’. The court shall make the results available
to both parties. The report shall be a part of the record in the action unless the court orders
otherwise. ‘ '

(c) No person who provided mediation to the parties under this section may investigate the parties
under this subsection unless each party personally so consents by written stipulation after
mediation has ended and after receiving notice from the person who provided mediation that
consent waives the inadmissibility of communications in mediation under s. 904.085.

767.115 Educational programs and classes in actions affecting the family. (1) (a) At
any time during the pendency of an action affecting the family in which a minor child is involved
and in which the court or circuit court commissioner determines that it is appropriate and in the
best interest of the child, the court or circuit court commissioner, on its own motion, may order
the parties to attend a program specified by the court or circuit court commissioner concerning
the effects on a child of a dissolution of the marriage. If a court or circuit court commissioner
requires the parties to attend a program under sub (1)(a) in an action where there is evidence that
a party has engaged in interspousal battery, as described under s. 940.10 or 940.20, or in domestic
abuse, as defined in s. 813.12 (1) (am) 1-6, the court or circuit court commissioner may not order

the parties to attend the program together or at the same time.

767.24 Custody and physical placement. (1) GENERAL PROVISIONS. In rendering a
judgment of annulment, divorce, legal separation or paternity, or in rendering a judgment in an

" We will have to define what “domestic violence expertise” is?



TEXT OF AB 651 WITH THE ASSEMBLY AMENDMENT STARTS HERE!
%suggested amendment to AB 651 (rg 6):

767.24 (6) (g) If the court found, under sub. (2) (d), that a party had engaged in a pattern or
serious incident of interspousal battery, as described under s. 940.19 or 940.20 (1m), or domestic
abuse, as defined in s. 813.12 (1) (a), and the court awarded periods of physical placement to both
parties, the court shall provide for the safety and well-being of the child and for the safety of the
party who was the victim of the battery or abuse. For that purpose, the court shall consider all,

and shall i impose at least one, of the following with consideration of availability of certain
services or programs and of the party’s ability to pay for those services:

Other Changes Not Appearing in AB 651 or the Amendment to AB 651:

767.24 (4) ALLOCATION OF PHYSICAL PLACEMENT. (a) 1. Except as provided under par.

(b), if the court orders sole or joint legal custody under sub. (2), the court shall allocate periods of
physical placement between the parties in accordance with this subsection.

2. In determining the allocation of periods of physical placement, the court shall consider each

case on the basis of the factors in sub. (5). Unless the court has found there is evidence that either >

party engaged in interspousal battery, as described under s. 940.19 or 940.20 (1m), or domestic f

abuse, as defined in s. 813.12 (1) (am), the court shall set a placement schedule that allows

the child to have regularly occurring, meaningful periods of physical placement with each parent

and that maximizes the amount of time the child may spend with each parent, taking into

account geographic separation and accommodations for different households. If evidence of

domestic abuse exists, the court shall consider evidence of domestic abuse as being contrary to

the best interests of the child. The court shall consider the safety and well-being of the child and

of the victim of the domestic abuse to be of primary importance. '

767.24 (5) FACTORS IN CUSTODY AND PHYSICAL PLACEMENT DETERMINATIONS.
In determining legal custody and periods of physical placement, the court shall consider all facts
relevant to the best interest of the child. The court may not prefer one parent or potential
custodian over the other on the basis of the sex or race of the parent or potential custodian. The
court shall consider the following factors in making its determination:

(2) The wishes of the child’s parent or parents, as shown by any stipulation between the parties,
any proposed parenting plan or any legal custody or physical placement proposal submitted to the
court at trial.

(b) The wishes of the child, which may be communicated by the child or through the child’s
guardian ad litem or other appropriate professional.

(c) The interaction and interrelationship of the child with his or her parent or parents, siblings,
and any other person who may significantly affect the child’s best interest.

(cm) The amount and quality of time that each parent has spent

with the child in the past. any-necessary-changes-to-the-parentscustodial roles;

(cn) Any reasonable life-style changes that a parent proposes to make to be able to spend
increased time with the child in-the-fature.

(co) Whether a parent has sought out parenting classes, counseling, or other professional services
in order to improve and enhance his or her relationship with the child,
(d) Whether the child consistently exhibits emotional disturbances and/or disruptive behavior

after interaction with a parent.
(e) The child’s adjustment to the home, school, religion and community.




action under s. 767.02 (1) (e) or 767.62 (3), the court shall make such prov131ons as it deems just
and reasonable concerning the legal custody and physical placement of any minor child of the
parties, as provided in this section.

(1m) PARENTING PLAN. In an action for annulment, divorce or legal separation, an action to
determine paternity or an action under s. 767.02 (1) (e) or 767.62 (3) in which legal custody or
physical placement is contested, a party seeking sole or joint legal custody or periods of physical
placement shall file a parenting plan with the court before any pretrial conference. Except for
cause shown, a party required to file a parenting plan under this subsection who does not timely
file a parenting plan waives the right to object to the other party’s parenting plan. A parenting
plan shall provide information about the following questions:

(a) What legal custody or physical placement the parent is seeking.

(b) Where the parent lives currently and where the parent intends to live during the next 2 years.
If there is evidence that the other parent engaged in interspousal battery, as described under s.
940.19 or 940.20 (1m), or domestic abuse, as defined in s. 813.12

(1) (am), with respect to the parent providing the parenting plan, the parent providing the
parenting plan is not required to disclose the specific address but only a general description of
where he or she currently lives and intends to live during the next 2 years.

(c) Where the parent works and the hours of employment. If there is evidence that the other
parent engaged in interspousal battery, as described under s. 940.19 or 940.20 (1m), or domestic
abuse, as defined in s. 813.12 (1) (am), with respect to the parent providing the parenting plan, the .
parent providing the parenting plan is not required to disclose the specific address but only a
general description of where he or she works.

(d) Who will provide any necessary child care when the parent cannot and who will pay for the
child care. .

(e) Where the child will go to school.

(f) What doctor or health care facility will provide medical care for the child.

(g) How the child’s medical expenses will be paid.

(h) What the child’s religious commitment will be, if any.

(1) Who will make decisions about the child’s education, medical care, choice of child care
providers and extracurricular activities.

(j) How the holidays will be divided.

(k) What the child’s summer schedule will be.

(L) Whether and how the child will be able to contact the other parent when the child has physical
placement with the parent providing the parenting plan.

(m) How the parent proposes to resolve disagreements related to matters over which the court
orders joint decision making. :

(n) What child support, family support, mamtenance or other income transfer there will be.

(o) If there is evidence that either party engaged in interspousal battery, as described under s.
940.19 or 940.20 (1m), or domestic abuse, as defined in s. 813.12 (1) (am), with respect to the
other party, how the child will be transferred between the parties for the exercise of physical
placement to ensure the safety of the child and the parties.

(2) CUSTODY TO PARTY; JOINT OR SOLE. (a) Subject to pars.(am), (b) and (c), based on the
best interest of the child and after con31dermg the factors under sub. (5), the court may give joint
legal custody or sole legal custody of a minor child.

(am) The court shall presume that joint legal custody is in the best interest of the child unless

there is evidence that either party engaged in interspousal battery, as described under s. 940.19 or
940.20 (1m), or domestic abuse, as defined in s. 813.12 (1) (am). The court shall consider

evidence of domestic abuse as being contrary to the best interests of the child. The court shall
consider the safety and well-bemg of the child and of the victim of the domestic abuse to be of

primary importance.




(em) The age of the child and the child’s developmental and educational needs at different ages

and whether a parent engages the child in age and developmentally appropriate activities, and

satisfactorily supervises the child.

N.. - e-P et ‘.. S 53, :.."‘. “#"..‘% '.:,‘v‘ dRCOtRE Pe 1 3 .‘;‘
propesed-custedial-heusehold-Whether a party or other person living in a proposed custodial
household suffers from mental or physical impairment that negatively impacts upn the child’s
intellectual. physical or emotional well-being. '

(fm) The need for regularly occurring and meaningful periods of physical placement to provide
predictability and stability for the child. ,

(g) The availability of public or private child care services.

(gm) The cooperation and communication between the parties and whether either party
unreasonably refuses to cooperate or communicate with the other party. ’

(h) Whether each party can support the other party’s relationship with the child, including
encouraging and facilitating frequent and continuing contact with the child, or whether one party
is likely to unreasonably interfere with the child’s continuing relationship with the other party.

(i) Whether there is evidence that a party engaged in abuse, as defined in s. 813.122 (1) (a), of the
child, as defined in s. 48.02(2).

(i) Whether there is evidence of interspousal battery as described under s. 940.19 or 940.20 (1m)
or domestic abuse as defined in s. 813.12 (1) (am).

(k) Whether either party has or had a significant problem with alcohol or drug abuse.

(km) The reports of appropriate professionals if admitted into evidence.

(1) Such other factors as the court may in each individual case

determine to be relevant. '
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AN ACT to amend 767.23 (1n) and 767.24 (2) (a); and o create 767.23 (1n) (b)‘

L

A

2.,767.24 (2) (d), 767.24 (6) (f) and 767.24 (6) (g) of the statutes; relating to:
creating a rebuttable presumption against awarding a parent joint or sole legal

custody if the court finds that the parent has engaged in a pattern or serious

@ incident of abusm |

 Analysis by the Legislative Reference Bureau

Under current law, in an action affecting the family, such as a divorce or a
paternity action, a court must determine the legal custody of a child based on the best
interest of the child. Although the court may grant sole legal custody to one parent
or joint legal custody to both parents, the court must presume that joint legal custody
is in the child’s best interest. The court may grant sole legal custody only if both
parents agree to sole legal custody with the same parent or if at least one parent
requests sole legal custody and the court finds that: 1) one parent is not capable of
performing parental duties or does not wish to have an active role in raising the child;
2) one or more conditions exist that would substantially interfere with the exercise
of joint legal custody; or 3) the parties will not be able to cooperate in future decision
making. Evidence of child or spousal abuse creates a rebuttable presumption that
the parties will not be able to cooperate in future decision making. Current law \/
requires the court to allocate periods of physical placement between the parties if the
court orders sole or joint legal custody. The court may deny periods of physical
placement with a parent only if the court finds that the physical placement would
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endanger the child’s physical, mental, or emotional health.” The statutes list a\
number of factors that the court must consider in awarding both legal custody and
periods of physical placement. Among those factors is whether there is evidence of
child or spousal abuse.

This bill provides that, if a court finds by a preponderance of the evidence that

a parent has engaged in a pattern or serious incident of spousal abuse, there is a

rebuttable presumption that it is detrimental to the child and not in the child’s best

interest for that parent to have either sole or joint legal custody of the child. This
presumption takes precedence over the other rules regarding the determ v
legal custody, such as the presumption that joint legal custody is'in the child’s bes
~ interest, and may be rebutted only by #2@¢edl B digpiag tvidence that: 1) the
abusive party has compIetedla certified treatment program ReZgeesumand is not
abusing alcohol or any other drug, and 2) it is in the best interest of the child that
the abusive party be given joint or sole legal custody pecatse.of the absence,.mental

Fr g e A
o e PR TS T o e ¢ Sud |
: drest of 4 child, ut‘enly if, gg"abs?’en#f"al ;

fthe
court finds that a party has engaged in a pattern or serious incident of spousal abuse,
the court must state in writing in the custody order whether the presumption against
awarding custody to the abusive party was rebutted and, if so, what evidence
rebutted the presumptionz/and why its findings related to legal custody and physical
placement are in the best interest of the child.

The bill provides that, if the court finds that both parties have engaged in a
pattern or serious incident of spousal abuse, for purposes of the presumption the
court must attempt to determine which party was the primary physical aggressor.
In order to do that, the court must consider a number of specified factors, such as all

@\prior acts of domestic violence between the parties, the relative severity of injuries,

mgtances’are'not a result-of the abuses

if any, whether one of the parties acted in self-defense, and whether there has been
pattern of coercivg and abusive behavior. ' _
—_— The bill provides that, if the court grants periods of physical placement to
a parent who the court finds has engaged in a pattern or serious incident of spousal
abuse, the court must provide for the safety and well-being of the child and for the
safety of the other party. The bill specifies a number of actions that the court must
conside@ggg Tgfi; ‘lgﬁsg Jone > of which the court must impose, for accomplishing this,
such as requiring superVised periods of physical placement for the abusive parent,
requiring the exchange of the child in a protected setting or in the presence of an
appropriate third party who agrees to assume that responsibility, requiring the
abusive parent to attend and complete Gypr Pt treatment geggnpde for batterers
as a condition of exercising his or her physical placement, and requiring the abusive

parent to abstain from consuming alcohol during and for at least® hours before his
or her periods of physical placement.

' — | | ind
(M A

s PN

0

*



2001 — 2002 Legislature —38) | LRB-3064/4
ASSEMBLY BILL 651

PJK:hmh:rs

0 em a \ort G ders-in-

o~ The people of the state of W'sconszn, represented in senate and assembly, do
/ \\ enact as follows: :
, ‘\‘/) 1 SECTION 1. 767.23 (1n) of the statutes is amended to read:
i
‘ 2 767.23 (1n) (a) Before making any temporary order under sub. (1), the court
: . <—PLAIN
3 or @/c;;r commissioner shall consider those factors that the court is required
!“g‘_‘_ | 4 by this chapter to consider before entering a final judgment on the same subject
e 5 matter. In making a determination under sub. (1) (a) or (am), the court or PLAIN
6 court commissioner shall consider the factors under s. 767.24 (5). 4 W
7 (b) 1. If the court or &m court commissioner makes a temporary child
PLAIN
8 support order that deviates from the amount of support that would be required by
9 using the percentage standard established by the department under s. 49.22 (9), the

10 court or ‘w court commissioner shall comply with the reqﬁirements of s. 767.25
1 . (Cieemi ) pLagn

c:(‘c/uu*' PLAN

12 (c) ‘A temporary order under sub. (1) may be based upon the/written stipulation

13 of the parties, subj ect to the approval of the court or the court commissioner,

14 Temporary orders made by@ cou n<(:r ;;:}'rNbe reviewed by the
/15

16 SECTION 2. 7 67 .23 (1n) (b) 2. of the statutes/s created to read:

17 7 67.23 (1n) (b) 2. If the court or farixily) court commissioner finds by a

18 preponderance of the evidence that a party has engaged in a pattern or serious

% e
19 incident of interspousal battery, as described under s. 940.19 or 940.20 (1m), or
: , awm,
domestic abuse, as defined in s. 813.12 (1) (5 and makes a temporary order

21 awarding joint or sole legal custody or periods of physical placement to the party, the
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ol N
court or @:urt commissioner shall comply with the requirements of s. 767.24
(6) (f"/) and, if appropriate, (55. | | |

'SECTION 3. 767.24 (2) (a) of the statutes is amended to read:

767.24 (2) (a) Subjectvto pars. (am), (b) and, (c), and f.d/z, based on the best
interest of the child and after considering the factors under sub. (5), the court may
give joint legal custody or sole legal custody of a minor child.

SECTION 4. 767.24 (2) (d) of the statutes is created to read:

767.24 (2) (d) 1. Notwithstanding pars. (arﬁ), (b‘)/, and’(ci,/and subject to subd.
2., if the court finds by a preponderance of the evidence that a party has engaged in
a pattern or serious incident of interspousal battery, as described under s. 940.‘£) or
940.20‘(/1m), or domestie abuse, as defined in s. 813.12 (l{) %)_,‘ &ﬁe is a rebuttable
presumption that it is detrimental to the child and not in the best interest of the child
to award joint or sole legal custody to that party. The presumption may be rebutted

only by @mﬁommnggvidence of Xll of the following:

a. The party who committed the battery or abuse has successfully completed
) Y-l
oF @s,gd is not abusing alcohol or any other

drug.

b. It is in the best interest of the child for|the party who committed the battery

e

or abuse to be awarded joint or sole legal custody, because of the absence, mental\

{ illness, or substance abuse of the party W/l}g as the vdctim of the battery or abuse,

that aﬁ'ec;/t’fle best intgrest of the child, but only ihe

/

absenge, mental illness;/ or substance abuse Kft party ho #as the iny of the
b?é'y or abu;owh other kircdmstances that affect the best interest of the child
\ are not a result of the battery or abushﬁ

' A

jrnBan_ ks (s)
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2. If the court finds under subd. 1. that both parties engaged in a pattern or
S v
serious incident of interspousal battery, as described under s. 940.19 or 940.20 (1m),
A
or domestic abuse, as defined in s. 813.12 (1) (a), the party who engaged in the battery

(a5 =

4 or abuse for purposes of the presumption under subd.é. is the party that the court
5 determines was the primary physical aggressor. In determining which party was the
6 _primary physical aggressor, fhe court shall consider all of the following:
7 a. All prior acts of domestic violence between the parties.
8- b. The relative severity of the injuries, if any, inflicted upon a party by the other
9 party in'any of the prior acts of domestic violence under subd. 2./51.
10 c. The likelihood of future injury to either of the parties resulting from acts of
11 domestic violence between the parties. v . |
12 d. Whether either of vthe parties acted in self-defense in any of the prior acts
13 of domestic violence undér subd. 2. a.
14 e. Whether there is or has been a pattérn of coercive and abusive behavior
15 between the parties.
16 f. Any other factor that the court considers relevant to the determination under
17 this subdivision. .
—
18 SECTION 5. 767.24 (6) () of the statutes is created to read:
19 767.24 (6) (f) If the court found, under sub. (2) (:i/), thaf a party had engaged
20 ina patterll} or serious incident of interspbusal battery, as described under s. 94019
@ or 940.20 (1m), or domestic abuse, as defined in s. 813.12 (i)/( , tli:gourt shall state
22 in writing whether the presumption against joint or sole legal custody was rebutted
23 and, if so, what evidence rebutted the presumption, and why its ﬁndings relating to |
24 legal custody and physical plécement are in the best interest of the child. +
25 SECTION 6. 767.24 (6) (g) of the statutes is created to read:
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v
767.24 (6) (g) If the court found, under sub. (2) (d), that a party had engaged ~_

. , v’
in a pattern )}r serious incident of interspousal battery, as described under s. 940.19

v’ am
or 940.20 (1m), or domestic abuse, as defined in s. 813.12 (1) (), and the court
awarded periods of physical placement to both parties, the court shall provide for the

safety and well-being of the child and for the safety of the party who was the victim

of the battery or abuse. For that purpOSe;éle court jshall ge@qe

impose at least ong(;;‘ the following:

1. Requiring the exchange of the child to occur in a protected setting or in the

presence of an appropriate 3rd party who agrees by affidavit or other supporting
evidence to assume the responsibility assigned by the court and to be accountable to
the court for his or her actions with respect to the responsibility. v
2. Requiring the child’s periods of physical placement with the party who
committed the battery or abuse to be supervised by an appropriate 3rd party who
agrees by affidavit or other supporting evidence to assume the responsibility
assigned by the court and to be accountable to the court for his or her actions with

respect to the responsibility. , v

6-2p

3. Requiring the party who committed the battery or abuse to pay the costs of

supervised physical placement. v

4. Requiring the party who committed the battery or abuse to attend and

complete, to the satisfaction of the court, 3

as a condition of exercising his or her periods of physical placement.
5. Requiring the party who committed the battery or abuse to abstain from
possessing or consuming alcohol or any controlled substance during, and for at least

8 hours preceding, his or her periods of physical placement.
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6. Prohibiting the party who committed the battery or abuse from having

~ overnight physical placement with the child.

- 7. Requiring the party who committed the battery or abuse to post a bond for

the return and safety of the child.

8. Notwithstanding s. 767.045 (5), requiring the continued appointment of a

1
1
12
13
14
15

r—xowooqgcnunoown-a

\/a ian ‘ad litém\for the ¢ 'dywﬂ@m;nveéﬁgaﬁonmwmﬁ

guardian ad litem for the child.

9. Imposing any other condition that the court determines is necessary for the

safety and well-being of the child or the safety of the party who was the victim of the

| battery or abuse.

SECTION 7. Initial applicability.

(1) This act first applies to actions or proceedings that are commenced on the
effective date of this subsection, including actions or proceedings to modify a
judg‘ment'or order granted béfore the effective date of this subsection.

(END)
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INSERT RC
G
1 WA , requiring a guardian ad litem and a mediator to have training related to
2 domestic violence, and requiring a guardian ad litem to investigate and a mediator
3 to inquire whether a party in an action affecting the family engaged in domestic /
4 violence |

(END OF INSERT RC)

INSERT A

Under current law, a guardian ad litem (GAL) in an action affecting the family
must be an attorney and must have completed three hours of approved continuing
legal education relating to a GAL’s functions. The bill requires the continuing legal

education to include training on the dynamics of domestic violence and its effects on

children. The bill requires a GAL in an action affecting the family to investigate

whether there is evidence of interspousal battery or domestic abuse, to report to the

court on the results of the investigation, and, if there is such evidence, to recommend

to the court ways in which the safety and well-being of the child and the victim of
the battery or abuse may be addressed. v

Under current law, at least one session of mediation is required in an action

affecting the family if legal custody or physical placement is contested. The bill

requires every mediator to have training on the dynamics of domestic violence and

its effects on children. Under current law, a mediator may terminate mediation if

there is evidence that a party has engaged in interspousal battery or domestic

violence. The bill requires a mediator, at the initial session, to inquire of the parties

whether either of them has engaged in interspousal battery or domestic violence.

Before deciding whether to approve or reject any agreement that comes out of

mediation, the court is required to ascertain from the mediator whether there is

evidence of interspousal battery or domestic violence and, if so, the ways in which the

agreement addresses the safety and well-being of the child and the victim of the
battery or abuse. ‘
inally, the bill adds)to the factors under cirrent law that a court must consider
when awarding legal custody and physical placement: whether the child
consistently exhibits emotional disturbahce or disruptive behavior after spending
time with a parent; whether a parent Nas attended parenting classes or sought
professional services to improve his or hér relationship with the child; whether a
parent engages the child in activites thatjappropriate for the child’s age and stage
of development; and whether a parent or other person living in a proposed custodial
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household has a mental or physical impairment that negatively affects the child’s \/
intellectual, physical, or emotional well-being.

(END OF INSERT A)

INSERT 3-1 ( % %
1 SECTION 1. 757.48 (1) (a) of the statutes is amended to read:
2 757.48 (1) (a) Except as provided in s. 879.23 (4), in all matters in which a
3 guardian ad litem is appointed by the court, the guardian ad litem shall be an
4 attorney admitted to practice in this state. In order to be appointed as a guardian
5 ad litem under s. 767.045, an attorney shall have completed 3 hours of approved
6 continuing legal education relating that relates to the functions and duties of a
7 guardian ad litem under ch. 767 and that includes training on the dynamics of
8 domestic violence and the effects of domestic violence on children. v
o T SrCroN 2. (%)7‘.5625’&372‘%‘iﬁég‘ééﬁ%&iﬁﬁf?%ﬁﬁdgfﬁéizéféi39” Rl
10 767.045 (4) RESPONSIBILITIES. The guardian ad litem shall be an advocate for
11 the best interests of a minor child as to paternity, legal custody, physical placement,
12 and support. The guardian ad litem shall function independently, in the same
13 manner as an attorney for a party to the action, and shall consider, but shall not be

14 bound by, the wishes of the minor child or the positions of others as to the best

15 interests of the minor child. The guardian ad litem shall consider the factors under

16 8. 767.24 (5) and custody studies under s. 767.11 (14). The guardian ad litem shall

17 investigate whether there is evidence that either parent has engaged in interspousal

v/
18 battery, as described in s. 940.19 or 940.20 ( lr{l). or domestic abuse, as defined in s.
v
19 813.12 (1) (am), and shall report to the court on the results of the investication. If
20 the guardian ad litem finds evidence of interspousal batterv or domestic abuse, the

21 guardian ad litem shall make recommendations to the court addressing the safety
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1 and well-being of the child and the victim of the interspousal batterv or domestic

abuse. The guardian ad litem shall review and comment to the court on any

mediation agreement and stipulation made under s. 767.11 (12) and on any

2
3

Vv
4 arenting plan filed under s. 767.24 (1m). Unless the child otherwise requests, the
5 guardian ad litem shall communicate to the court the wishes of the child as to the
6

child’s legal custody or physical placement under s. 767.24 (5) (b). The guardian ad

7 litem has none of the rights or duties of a general guardian.

History: Sup. Ct. Order, 50Wis-2d vii (1971); 103, 299; 1979 c. 32 55. 50, 92 (4); 1979 c. 196; 1979 ¢, 352 5. 39; Stats. 1979 5. 767.045; 1987 a, 355; Sup. Ct. Order,
151 Wis. 2d xxv (1989); a. 16, 481; 1995 a. 27, 291, 289 ;_1997 a. 105, 1_91; 1999 a. 9; 2001 a. 61. i
++++NOTE: The specified that the GAL must review and comment on

an agreed upon parenting plan. Under the statutes, however, any party that seeks sole
or joint legal custody or physical placement is supposed to file a parenting plan. There
is no provision for filing a joint parenting plan or for agreeing to the other party’s
parenting plan.

SECTION 3. 767.11 (4) of the statutes is amended to read:

9 767.11 (4) MEDIATOR QUALIFICATIONS. Every mediator assigned under sub. (6)

10 shall have not less than 25 hours of mediation training or not less than 3 years of

11 professional experience in dispute resolution. Every mediator assigned under sub.

Vv
12 6) shall have training on the dynamics of domestic violence and the effects of

13 domestic violence on children.

History: 1987 a. 355; 1989 a. 56; 1991 a. 269; Sup. Ct. Order No. 93-03, 179 Wis. 2d xv; 1995 a, 275, 343; 1999 a. 9; 2001 a. 61, 109,

14 SECTION 4. 767.11 (8) (c) of the statutes is amended to read:

15 767.11 (8) (c) The initial session under par. (a) shall be a screening and
16 evaluation mediation session to determine whether mediation is appropriate and
17 whether both parties wish to continue in mediation. At the initial session. for
18 purposes of determining whether mediation should be terminated under sub. glOV} (e)
19 i/., 2({, or Z., the mediator shall inquire whether either of the parties has engaged in
20 interspousal battery, as described in s. 940.15‘)/ or 940.20 ( lm‘)/. or domestic abuse, as

v
21 defined in s, 813.12 (1) (am).

History: 1987 a. 355; 1989 a. 56; 1991 a. 269; Sup. Ct. Order No. 93-03, 179 Wis. 2d xv; 1995 a. 275, 343; 1999 a, 9; 2001 a, 61, 109.
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»+NOTE: I did not include proposed language about the mediator taking into
account evidence of abuse in deciding whether to approve or reject an agreement because /
the statutes do not provide for the mediator to approve or reject the agreements.

SECTION 5. 767.11 (12) (a) of the statutes is amended to read:

767.11 (12) (a) Any agreement whieh that resolves issues of lega] custody or
periods of physical placement between the parties reached as a result of mediation
under this section shall be prepared in writing, reviewed by the attorney, if any, for
each party and by any appointed guardian ad litem, aﬁd submitted to the court to
be included in the court order as a stipulation. Any reviewing attorney or guardian
ad litem shall certify on the mediation agreement that he or she reviewed it and the
guardian ad litem, if any, shall comment on the agreement based on the best interest
of the child. The mediator shall certify that the written mediation agreement is in
the best interest of the child based on the information presented to the mediator and
accurately reflects the agreement made between the parties. The court may approve

or reject the agreement, based on the best interest of the child. Before approving or

rejecting the agreement, the court shall ascertain from the mediator whether there

is evidence that either party has engaged in interspousal batterv, as described in s.
v v Vv

940.19 or 940.20 (1m), or domestic abuse, as defined in s. 813.12 (1) (am), and, if so,

the ways in which the agreement addréss_es the safety and well-being of the child
and the victim of the interspousal battery or domestic abuse. The court shall state

in writing its reasons for rejecting an agreement.

Ilistory: 1987 a. 355; 1989 a. 56; 1991 4. 269; Sup. Ct. Order No. 93-03, 179 Wis. 2d xv; 1995 a. 275, 343; 1999 a. 9; 2001 a. 61, 109.

SECTION 6. 767.11 (14) (a) 2m. of the statutes is created to read:

767.11 (14) (a) 2m. Whether either party has engaged in interspousal battery,
as described in s. 940.1V9 or 940.20 am), or domestic ablise, as defined in s. 813.12
(1 (arg).

SECTION 7. 767.11 (14) (d) of the statutes is created to read:
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767.11 (14) (d) If the person or entity investigating the parties under par. (a)

does not have professional experience or training related to the dynamics of domestic

violence, the person or entity shall consult with a professional with expertise on

v
domestic violence in every investigation under par. (a) in which there is evidence that

v v’
a party engaged in interspousal battery, e}s described in s. 940.19 or 940.20 (1m), or

ea

+++NOTE: In answer to your question, you don't have tg define or further elaborate
on “expertise on domestic violence” unless you want to have £ontrol over who is consulted.

SECTION 8. 767.115 (1) (a) of the statutes is amended to read:

domestic abuse, as defined in s. 813.12 (1) (am).

767.115 (1) (a) At any time during the pendency of an action affecting the family
in which a minor child is involved and in which the court or circuit court
commissioner determines that it is appropriate and in the best interest of the child,
the court or circuit court commissioner, on its own motion, may order the parties to
attend a program specified by the court or circuit court commissioner concerning the

effects on a child of a dissolution of the marriage. If the court or circuit court

commissioner orders the parties to attend a program under this para‘/gzaph and there
is evidence that one or both of the parties have engaged in interspousal battery, as
described in s. 940.19 or 940.26/ (1m), or domestic abuse, as defined in s. 813.1é/§ 1)
(am), the court or circuit court commissioner may not require the parties to attend

the program together or at the same time. |/

History: 1993 a. 225; 1997 a. 45; 1999 a. 9; 2001 a. 61.

(END OF INSERT 3-1)
INSERT 5-17

SECTION 9. 767.24 (5) (cd) of the statutes is created to read:
767.24 (5) (cd) Whether the child consistently exhibits emotional disturbance

or disruptive behavior after spending time with a parent.
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SECTION 10. 767.24 (5) (cm) of the statutes is amended to read:

767.24 (5) (cm) The amount and quality of time that each parent has spent with
the child in the pas

(cp) Any reasonable life-style changes that a parent proposes to make to be able

to spend more time with the child in the future than the parent has spent with the
child in the past.

History: 1971 c. 149, 157, 211; 1975 ¢. 39, 122, 200, 283; 1977 c. 105, 418; 1979 c. 32 ss. 50, 92 (4); 1979 c. 196; Stats. 1979 s, 767.24; 1981 c. 391; 1985 a. 70, 176; 1987
a.332 5. 64; 1987 a. 355, 364, 383, 403; 1989 a. 56 5. 259; 1989 a. 359; 1991 a. 32; 1993 a. 213, 446, 481; 1995 a. 77, 100, 275, 289, 343, 375; 1997 a. 35, 191; 1999 a, 9; 2001

" SECTION 11. 767.24 (5) (ct) of the statutes is created to read:

767.24 (5) (ct) Whether a parent has attended parenting classes or sought
counseling or other professional services to improve and enhance his or her
relationship with the child. v

SECTION 12. 767.24 (5) (dm) of the statutes is amended to read:

767.24 (5) (dm) The age of the child and the child’s developmental and

educational needs at different ages and whether each parent engages the child in
activities that are appropriate for the child’s age and stage of development and

satisfactorily supervises the child.

History: 1971 c. 149, 157, 211; 1975 c. 39, 122, 200, 283; 1977 c. 105, 418; 1979 c. 32 s5. 50, 92 (4); 1979 c. 196; Stats. 1979 s. 767.24; 1981 c. 391; 1985 a. 70, 176; 1987
a.332s. 64; 1987 a. 355, 364, 383, 403; 1989 a. 56 5. 259; 1989 a. 359; 1991 a. 32; 1993 a. 213, 446, 481; 1995 a. 77, 100, 275, 289, 343, 375; 1997 a. 35, 191; 1999 a. 9; 2001

a. 109.
SECTION 13. 767.24 (5) (e) of the statutes is repealed and recreated to read:
767.24 (5) (e) Whether a party or other person living in a proposed custodial

household has a mental or physical impairment that negatively affects the child’s

intellectual, physical, or emotional well-being. “

(END OF INSERT 5-17)

INSERT 6-6

U
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Q.n L-b
, giving consideration to the availability of services or programs and to the
party’s ability to pay for those services or programs,

(END OF INSERT 6-6)
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ASSEMBLY AMENDMENT 1,
TO 2001 ASSEMBLY BILL 651

February 4, 2002 — Offered by Representatives BERCEAU and LIPPERT.

At the locations indicated, amend the bill as follows:

’ A - f"\,‘”“
5 . g
. Page 4, line 14: d’gj.ef’e “clear and convincihg” and substitute “a
s é/”

~

preponderapée of”. / /f ’ | /,,»/
S , |
2,/ Page 4, line-16: delete “a certified tréatment program for‘batterers” and
sumeent for batterers provided through a certified treatment progr@

(c:]:;; a certified treatment providf\

Srrerrioe

- o
e

3. Page 4, line 18: delete lines 18 to'%4 and substitute:

“h. Ttis in the best interest oﬁ ,tI{e/c;ild for the party who coriimitted the battery

or abuse t

e awarded joint f/sole legal custody baged on a considera};ic‘fﬁ of the

)'14’
/r

treatment program for batterers” and

factorsunder sub. (5).”.

4, Page 6, lits™20: delete “a certifi

substitute jtreatment for batterers provided through a certified treatment program

or by a certified treatment provided”.

(o;),o 7
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I did not include in this version of the draft everything that was proposed in the
instructions. For some of the omissions, I included embedded NoTES in the draft after
the sections that do not include proposed language. What follows are other comments
I have about language I omitted:

1. I did not include in s. 767.11 (8) (¢) that mediation will occur only “if the victim of
the interspousal battery or domestic abuse voluntarily consents to participation in
mediation.” The mediator is not in a position to adjudicate whether allegations of
abuse are true. Therefore, the most that this proposal could do is to require mediation
only if a party who alleges abuse consents to participate. That would, however, allow
any party who does not want to mediate simply to allege abl‘J;e and refuse to consent
to mediation. Isthat what you want? Section 767.11 (8) (b) already allows the court
to hold a trial or hearing without requiring mediation for reasons related to evidence
of abuse, and s. 767.11 (10) (e)‘already allows the mediator to terminate mediation for
reasons related to evidence of abuse. /

2. I did not include the language proposed for either s. 767.24 (2) (am) or (4) (a) 1. The
“unless there is evidence that either party engaged in ....” language in s. 767.24 (2) (am)
1s unnecessary because, in the draft, proposed s. 767.24 (2) (d) begins with
“Notwithstanding par. (am).” In other words, proposed s. 767.24 (2) (d) already
addresses the presumption in par. (am).

The proposed language that “the court shall consider evidence of domestic abuse as
being contrary to the best interests of the child” doesn’t make sense to me. In the first
place, I can’t believe that any judge would ever find abuse to be in a child’s best interest.
But it makes no sense to say that evidence of it is contrary to the child’s best interest.
What would be contrary to a child’s best interest would be something along the lines
of awarding sole custody and primary physical placement to a parent who has engaged
in domestic abuse and with whom placement would endanger the child’s physical,
emotional, and mental health. The statutes already address that and the proposed

language of the draft provides pretty specific instructions to a court on what to do if the
court finds that a party has engaged in abuse.

Regarding the proposed language for s. 767.24 (4) (a) 1., I don’t understand what the
“unless there is evidence ....” language creates an exception to. If there is evidence of

/
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interspousal battery or domestic abuse, is the court not supposed to set a physical
placement schedule? If there is such evidence, is the court still supposed to set a
physical placement schedule but not one that allows regularly occurring, meaningful
periods of physical placement with each parent? Or is the court supposed to set a
physical placement schedule but not one that maximizes the amount of time that the

child spends with each parent? How does the proposed language relate to s. 767.24 (4)
(b)?

I don’t understand the significance of the language proposed for s. 767.24 (2) (am) and
(4) (a) 1. related to the safety and well-being of the child and victim being of “primary
importance.” Does that mean that it is the most important factor for determining
custody and physical placement? Does it mean that the court is supposed to place more
importance on this factor than the factors in s. 767.24 (5)? Would it be preferable to
include the safety and well-being of the child }nd alleged victim as a factor in s. 767.24

(577 () (am) 6L
I don’t think that any of the language proposed for s. 767.24](:1) (a) 1. is needed; because

I think it is covered by current law s. 767.24 (4) (b) and proposed s. 767.24((6) (g) in the
draft. v

Pamela J. Kahler

Senior Legislative Attorney
Phone: (608) 2662682
E-mail: pam.kahler@legis.state.wi.us
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SEcTION 1

VY

attorney admitted to practice in this state. In order to be apj

ad litem under s. 767.045, an attorney shall have complete ours of approved W
ot —
Can w

guardian ad litem under ch. 767 and that includes training on the dynamics of WCARRAR

. 4 +
domestic violence and the effects of domestic violence on children.\@yf\,&, (YA (‘}h MS ., c ‘0\1’

SECTION 2. 767.045 (4) of the statutes is amended to read: bl C we e

continuing legal education relating that relates to the functions and duties of a

767.045 (4) RESPONSIBILITIES. The guardian ad litem shall be an advocate for éctl/\‘,j "
the best interests of a minor child as to paternity, legal custody, physical placement, W
and support. The guardian ad litem shall function independently, in the same C;«V Jﬁ'%

manner as an attorney for a party to the action, and shall consider, but shall not be

- bound by, the wishes of the minor child or the positions of others as to the best

“interests of the minor child. The guardian ad litem shall consider the factors under

s. 767.24 (5) and custody studies under s. 767.11 (14)_. The guardian.ad litem shall

investigate whether there is evidence that either parent has engaged in interspousal »

battery. as described in s. 940.19 or 940.20 (1m). or domestic abuse. as defined in s.

813.12 (1) (am). and shall report to the court on the results of the investigation. If

the guardian ad litem finds evidence of interspousal battery or domestic abuse, the

guardian ad litem shall make recommendations to the court addressing the safety

and well-being of the child and the victim of the interspousal battery or domestic

abuse. The guardian ad litem shall review and comment to the court on any
mediation agreement and stipulation made under s. 767.11 (12) and on any

parenting plan filed under s. 767.24 (1m). Unless the child otherwise requests, the

guardian ad litem shall communicate to the court the wishes of the child as to the
child’s legal custody or physical placement under s. 767.24 (5) (b). The guardian ad

litem has none of the rights or duties of a general guardian.
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SECTION 2

=++NOTE: The proposed language specified that the GAL must review and
comment on an agreed upon parenting plan. Under the statutes, however, any party that
seeks sole or joint legal custody or physical placement is supposed to file a parenting plan.
There is no provision for filing a joint parenting plan or for agreeing to the other party’s
parenting plan.

SEcTION 3. 767.11 (4) of the statutes is amended to read:

767.11 (4) MEDIATOR QUALIFICATIONS. Every mediator assigned under sub. (6)
shall have not less than 25 hours of mediation training or not less than 3 years of
professional experience in dispute resolution. Every mediator assigned under sub.

(6) shall have training on the dxnamlcs of domestic_violence and the effects of
V\Ch NS Snd
domestic violence on/children.

SEcTION 4. 767.11 (8) () of the statutes is amended to read:

767.11 (8) (c) The initial session under par. (a) shall be a screening and

evaluation mediation session to determine whether mediation is approprlate and
oY

whether both parties wish to continue in mediation. % the initial session, for

purposes of determlnlng whether med1at1on should be termmated under sub. 110! !e!

1..2..0or 4., the mediator shall inquire whether elther of the Dartles has engaged in

interspousal battery, as described in s. 940.19 or 940.20 (1m). or domestic abuse, as

defined in s. 813.12 (1) (am).

++NOTE: I did not include proposed language about the mediator taking into
account evidence of abuse in deciding whether to approve or reject an agreement because
the statutes do not provide for the mediator to approve or reject the agreements.

SECTION 5. 767.11 (12) (a) ef the statntes is amended to read: -

767.11 (12) (a) Any agreement which that resolves issues of legal custody or
periods of physical placement between the parties reached as a result of mediation
under this section shall be prepared in writing, reviewed by the attorney, if any, for
each party and by any appointed guardian ad litem, and submitted to the court to

be included in the court order as a stipulation. Any reviewing attorney or guardian
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SECTION 5

ad litem shall certify on the mediation agreement that he or she reviewed it and the

guardian ad litem, if any, shall comment on the agreement based on the best interest
of the child. The mediator shall certify that the written mediation agreement is in

the best interest of the child based on the information presented to the mediator and

accurately reflects the agreement made between the parties. The court may approve

or reject the agreement, based on the best interest of the child. Before agproving or

rejecting the agreement, the court shall ascertain from the mediator whether there

is evidence that either party-has engaged in interspousal-battery, as described in s.
940.19 or 940.20 (1m). or domestic abuse. &3 defified in s. 813.12 (1) (am). and. if so

the ways in which the agreement addresses the safety and well-beinhg of the child

and the victim of the-ffiterspousal battery or domestic abuse. The court shall state

in writing its reasons for rejecting an agreement.

SEcCTION 6. 767.11 (14) (a) 2m. of the statutes is created to read:

~ 767.11 (14) (a) 2m. Whether eithelj party has engaged in interspousal battery,

as described in s. 940.19 or 940.20 (1m), or domestic abuse, as defined in s. 813.12

(1) (am).

SEcTION 7. 767.11 (14) (d) of the statutes is created to read:

767.11 (14) (d) er par. (a)

e person or entity investigating the parties

does not have professional experi@nce or training relate e dynamics of domestic

violence, the person or entity shall cons a professional with expertise on

domestic violence in every i igation under par. (a) in whi ere is evidence that

a party engaged in interspousal battery, as described in s. 940.19 or 940.20 (1m), or

domestic abuse, as defined in s. 813.12 (1) (am).

=++NOTE: In answer to your question, you don't have to define or further elaborate
on “expertise on domestic violence” unless you want to have more control over who is
consulted.



10

11

12

13

14

15

16

17

18
19
20
21
22
23

24

2003 — 2004 Legislature -9- LRBI;}IIfs(Sé]/s PJlf )

SEcCTION 12

b. It is in the best interest of the child for the party who committed the battery
or abuse to be awarded joint or sole legal custody based on a consideration of the
factors under sub. (5).

2. If the court finds under subd. 1. that bbth parties engaged in a pattern or
serious incident of interspousal battery, as d_escribed under s. 940.19 or 940.20 (1m),
or domestic abuse, as defined in s. 813.12 (1) (am), the party who engaged in the
battery or abuse for purposes of the presumption under subd. 1. is the party that the
court determines was the primary physical aggressor. In determining which party
was the primary physiéal aggressor, the court shall consider all of the following:

a. All prior acts of domestic violence between the parties.

- b. The relative severity of the injuries, if any, inflicted upon a party by the other
party in any of the prior acts of domestic violence under subd. 2. a.

c. The likelihood of fufuré injury to either of the parties resulting from acts of
domestic violehc%mﬁ&es'.' ‘ v

d. Whether either of the parties acted in self;defense in any of the_prior acts
of domestic violence under subd. 2. a.

e. Whether there is or has been a pattern of coercive and abusive behavior
between the parties.

f. Any other factor that the.court considers relevant to the determination under

this subdivision.

iohial disturbance

SECTION 14. 767.24 (5) (cm) of the statutes is amended to read:
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7 gl

-767.24 (5) (cm) The amount and quality of time that each parent has spent with

the child in the past-any-necessary-changes-to-the parents-custodial roles-and-any,

(cp) Any reasonable life—style changes that a parent proposes to make to be able

to spend more time with the child in the future than the parent has spent with the

child in the past.

SECTION 16. 767.24 (5) (dm) of the statutes is amended to read:

767.24 (5) (dm) The age of the child and the child’s developmental and

educational needs at different ages and whether each parent engages the child in

activities that are appropriate for the child’s age and stage of development and

satisfactorily supervises the child.

SECTION 17. 767.24 (5) (e) of the sfatutés 1s fkéf)eéléd and recreated to read:

767.24 (5) (e) Whether a party or other person living in a proposed custodial
household has a mental or physical impairment that negatively affects the child’s
intellectual, physical, or emotional Well——being.

SECTION 18. 767.24 (6) (f) of the statutes is created to reéd:

767.24 (6) (f) If the court found, under sub. (2) (d);that a party-had engaged
in a pattern or serious incident of interspousal battery, as described under s. 940.19
or 940.20 (1m), or domestic abuse, as defined in s. 813.12 (1) (am), the court shall
state in writing whether the presumption against joint or sole legal custody was
rebutted and, if so, what evidence rebutted the presumption, and why its findings

relating to legal custody and physical placement are in the best interest of the child.
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5. Requiring the party who committed the battery or abuse to abstain from

possessing or consuming alcohol or any controlled substance during, and for at least

8 hours preceding, his or her periods of physical placement\_b- M hog
on. aloshol o SubSTane. Qo Blena. ﬁb\r.‘:cs"\
6. Prohibiting the party who committed the battery or ab se from having ww

overnight physical placement with the child.
7. Requiring the party who committed the battery or abuse to post a bond for
the return and safety of the child.

8. Notw1thstand1ng s. 767.045 (5), requiring the continued appointment of a

SHT —tﬁ Q : Thae —abusS)
child/™ A % hon

ONg~ K.
9. Imposing any other condition that the court determines is necessary for the

@3

guardian ad litem for the

safety and well-being of the child or the safety of the party who was the victim of the
battery or abuse.
SEcTION 20. Initial applicability.

(1) ThlS act flrst apphes to actlons or proceedmgs that are commenced on the

effective date of thls subsectlon 1nclud1ng actions or proceedings to modlfy a

judgment or order granted before the effective date of this subsection.

(END)
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DWD 15.08

Unofficial Text (See Printed Volume). Current through date and Register shown on Title Page.

{c) A failure to cooperate is allowed when the W—2 agency
determines that one of the good cause criteria apply.

(d) The good cause criteria in s. DWD 15.05.

(e) A good cause claim form is available from the W—2 agency
upon request. The good cause claim form provides additional
details on the process for claiming good cause as an exception to
the cooperation requirement.

(f) The good cause claim form may be submitted to the W—2
agency at any time.

(3) At the child support agency’s initial meeting with the cus-
todial parent, the agency shall ask the parent if a good cause notice
has been received. If the custodial parent has not received a good
cause notice, the child support agency shall provide one. A custo-
dial parent who expresses intent to file a good cause claim shall
be referred to the W-2 agency. If the custodial parent informs the
child support agency of an intent to file a good cause claim, the
child support agency shall cease further action for a minimum of
15 days to allow the custodial parent to file a good cause claim
with the W-2 agency.

Note: A copy of the good cause notice may be obtained by contacting the Depart-
ment of Workforce Development, Division of Workforce Solutiens, P.O. Box 7972,
Madison, WI 53707-7972.

History: CR 02-039: cr. Register August 2002 No. 560, eff, 9-1-02.

DWD 15.05 Good cause criteria. A custodial or noncus-
todial parent is cligible for an exemption from the cooperation
requirements in s. DWD 15.03 when the W-2 agency determines
that any of the following criteria applies:

(1) Cooperation is reasonably anticipated to result in either
physical or emotional harm to the child, including threats of
domestic abuse or child kidnapping.

(2) Cooperation is reasonably anticipated to result in either
physical or emotional harm to the parent, including domestic
abuse.

(3) Cooperating with the child support agency would make it
more difficult for the individual to escape domestic abuse or
unfairly penalize the individual who is or has been victimized by
such abuse, or the individual who is at risk of further domestic
abuse.

(4) The child was conceived as a result of incest or sexual
assault.

(5) The parent is considering whether to terminatc parental
rights and sought the assistance of a public or licensed private
social services agency not more than 3 months ago.

(6) A petition for the adoption of the child has been filed with

a court, except this does not apply as a good cause exemption from

the responsibility to make payments under an existing court order.
History: CR 02-039: ct. Register August 2002 No. 560, eff. 9-1-02.

DWD 15.06 Good cause claim. (1) CLAMM FOrRM. The
W—2 agency shall provide a written good cause claim form to any
applicant or participant of Wisconsin works on request. The claim
form shall describe the good cause criteria and appropriate docu-
mentation to corroborate a good cause claim.

(2) FiLING A CLAIM. An applicant or participant may file a
good cause claim with the W-2 agency at any time. The applicant
or participant shall specify the circumstances that the applicant or
participant believes provide sufficient good cause for not cooper-
ating and shall indicate whether the applicant or parlicipant
requests that the child support agency proceed without his or her
cooperation if good cause is granted, if that is possible. The appli-
cant or participant shall swear or affirm under penalty of false
swearing pursuant to s. 946.32, Stats., that the statements in the
claim are true and shall sign the claim form in the presence of a
notary public. Upon receipt of the good cause claim, the W-2
agency shall notify the child support agency within 2 days that no
further action may be taken until it is determined whether good
causc exIsts.

e e ———— U

(3) SUBMITTING CORROBORATIVE EVIDENCE. The W—2 agency
shall encourage the applicant or participant to submit as many
types of corroborative evidence as possible. The W—2 agency
worker shall advise the applicant or participant that if assistance
is needed in obtaining evidence, the worker will assist him or her.
The applicant or participant may submit corroborative evidence
to the W=2 agency within 20 days from the date the claim was
signed. A W-2 worker may, with supervisory approval, determine
that more time is needed due to difficulty in obtaining corrobora-
tive evidence. If the good cause claim is based on domestic abuse
and no corroborative evidence is currently available, the W2
agency may permit the applicant or participant to submit evidence

may be corroborated with any of the following types of evidence:

(a) Court, medical, criminal, child protective services, social N

services, psychological, school, or law enforcement records IZu‘f‘ra,,

regarding domestic abuse or physical or emotional harm to the : I )\Aj
rofessional that pertain to the ‘gagsmal health histo -PFOSEnL.

“:':-: he -..'.. 8 ::;"-'n“- - '. ﬂ?g&\’d\\)'g
Wca moflicAl reeprds, or lgw enfarceme

re#Qilt ¢f inceSt & slxu aSsault.
. ( cumentgNr other recpsds that indicate fhat a peti-

to the W-2 agency within 60 days from the date the claim &a\s{w
signed. Evideyen o = AN =
parent or child. el

(e) A written statement from a public or private social services

(4) TYPES OF CORROBORATIVE EVIDENCE. “goed-eanserciaim
(b) Medical records or writteff statements from a mental health
agenc i

a 'UV\GQAMLL ‘j’
. < S. Yef&a»é/\\f dmoinc abr

(f) Written and signed statements-from'others with knowledge
of the circumstances on which i i ed, e
including, but not limited to, statements from neighbors, friends,
family, or clergy.

(8) An identification by the screening process under s. DWD
12.15 as an individual or parent of a child who is or has been 2 vic-
tim of domestic abuse or is at risk of further domestic abuse and
the alleged perpetrator is the other parent.

(h) Any other supporting or corroborative evidence.

Note: A copy of the good cause claim form may be obtained by contacting the
Department of Workforce Development, Division of Workforce Solutions, P.O. Box
7972, Madison, WI 53707-7972.

History: CR 02-039: cr. Register August 2002 No. 560, eff. 9-1-02,

DWD 15.07 Approving or continuing benefits. If an
individual is cooperating with the W—2 agency in furnishing evi-
dence and information to be used in determining the good cause
claim and other eligibility criteria are met, Wisconsin works bene-
fits shall not be denied, delayed, reduced, or discontinued pending
the determination of a good cause claim.

History: CR 02-039: cr. Register August 2002 No. 560, eff. 9-1-02.

DWD 15.08 Good cause determination. (1) EvaLUAT-
ING A GOOD CAUSE CLAIM. (a) The W-2 agency shall require an
applicant or participant who requests a good cause exemption to
submit at least one document of corroborative evidence and the
applicant’s or participant’s statement specifying the circum-
stances that the applicant or participant believes provide sufficient
good cause for not covperating, If an applicant or participant does
not submit sufficient evidence to substantiate the good cause
claim, the W-2 agency shall notify the individual that additional
evidence is required and shall outline the types of evidence that
may be used as provided in s. DWD 15.06 (4). The W-2 agency
shall make a reasonable effort to obtain specific documents or
information that the individual is having difficulty obtaining.

(b) The W-2 agency shall investigate any good cause claim
based on anticipated harm, including when the claim is credible
without corroborative evidence and when corroborative evidence

Register, January, 2003, No. 565



